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WEEK TWO: LECTURE/DISCUSSION





Theme for the week: Theft of knowledge. The Talmud says a person can steal by taking advantage of information not available to others. The Hebrew expression is gnaivat daat, (pronounced g-ney-VAHT dah-AHT).





Source: Rabbi Burton I. Visotzky, a professor of at the Jewish Theological Seminary in Manhattan.





Retributive justice





Does going to jail change the way businesses are run by executives? Going to jail is a wake up call, but it cannot on its own engender ethical behavior. Virtue develops from a habitual commitment to pursue the good. In the long run, do we have executive leaders up to the task?





	The convicted felons:





Samuel D. Waksal: He is the founder and former chief executive of ImClone Systems. He was sentenced to 87 months in jail for securities fraud, conspiracy, perjury, and obstruction of justice. His sentence is the maximum recommended by the federal sentencing guidelines.


Andrew and Lea Fastow: Andy is the former CFO of Enron, and Lea is the former assistant treasurer of Enron. He goes to jail for ten years; she for six months. The federal prosecutors said “There are limits, there are lines, there are boundaries, and now they’re clear and bright. And when you cross the, you risk a serious penalty.” Andy dreamed up a new way to make the numbers look good, and gave us this cynical value statement: “When Enron says it will rip your face off, it will rip your face off.”


Martha Stewart: She has been convicted of lying to the FBI and officials of the Department of Justice, conspiracy, and obstructing justice. Her crime is a theft of knowledge as defined by the Talmud. She was more interested in appearing ethical than in actually acting that way. She will appeal her conviction. Her sentencing date is in June and can be postponed until her appeals are heard by the Federal Appeals Court.





	More defendants:





Richard Scrushy: Former CEO of Health South goes on trial in June for overstating earnings.


Bernard J. Ebbers: Former chairman and CEO of WorldCom has been charged with accounting fraud, securities fraud, conspiracy, and making false filings to regulators.





	Significant ratcheting up:





Paul M. Daugerdas, in the Chicago office of the law firm, Jenkins & Gilchrist, sold what the government says were abusive tax shelters; the firm participated in fraud and should not be allowed to hide the identities of its tax-shelter clients from the Internal Revenue Service. Currently, lawyers have a crime-fraud exemption to the attorney-client privilege, and this has been applied to lawyers who represent organized crime families and drug rings suspected of racketeering. It has not been applied to tax lawyers who are suspected of civil and criminal tax fraud. Richard W. Painter, a University of Illinois law professor, says “this should not be mistaken as business as usual by the government, but as a sign of determination to identify tax law violators.” Jenkins & Gilchrist and its insurers settled out-of-court with some of its tax-shelter clients. 





Assignment: Was Martha Stewart targeted because she was a successful woman? Was Martha Stewart targeted because she was better known than any of the other convicted felons and defendants? Should Martha Stewart have confessed before trial began? Why did she risk so much to gain so little? Did she get a fair trial? Should she go to jail? Be prepared to discuss these questions in class.





 II.  Personal views of instructor





Question: Are the problems so severe as to represent an irreparable fault in the American free enterprise capitalist system?





Discussion





American business firms score highly for technology, vision, and research and development. Their reputation depends on the ability to prevent mistakes or setbacks from turning into public relations disasters. Fairness and openness in dealings with customers, partners, suppliers, and employees symbolize integrity. Integrity is closely linked with a company’s record for corporate social responsibility.





Although the current problems are severe, they do not represent an irreparable fault in the American free enterprise capitalist system. However, the business of wealth creation has been badly tarnished.





The American capital market model looks uncomfortably like Asian crony capitalism after the financial maelstrom of 1997-1998. Managers adjusted the numbers to fit the targets and American capitalism became more like the “insider” systems of continental Europe, with management ruling the roost. So many managers engaged in creative accounting and in share buy-backs. More greedy people cooked the books by generating phony profits and causing onerous liabilities to disappear from the face of accounts through related party transactions with off-balance sheet vehicles. A crisis of legitimacy exists.





Sarbanes-Oxley and other measures blunt the appetite for risk-taking in the business community, without fully resolving the legitimacy problem. Will those who lived on hubris address their problems with some humility?





Follow the advice of Warren Buffett and don’t use numbers without the bad stuff. Pay attention to Donald Rumsfeld and never compromise your values. Agree with Dipak Jain that management is facing new realities.





Remember: An action that is legal may be morally wrong. Organizations play a crucial role in whether employees act ethically and morally, or stray too far and get caught. Business must be judged by the moral standards of the community (city, state, nation). American business firms that follow Japanese standards may violate the Foreign Corrupt Practices Act and RICO Act. Profit is not the only goal of business no matter what some economists tell you.





III. The Nature of Morality: an action that is illegal may be morally right or wrong.





Michael R. Milken, former junk-bond chief at Drexel Burnham Lambert, sent to jail for ten years (reduced to two years). Transformed junk-bond financing into the tool of choice for corporate raiders. Securities and Exchange Commission (SEC) brought civil and criminal charges against Drexel for manipulating the market by stock parking with an outside conspirator, Ivan F. Boesky. Drexel and Boesky divided the profits and destroyed the records. Milken was charged under the federal racketeering law (RICO) and pleaded guilty to conspiracy, securities fraud, mail fraud, and filing false tax forms. UCLA hired Milken for his expertise in high finance rather than his criminal record. Source: William H. Shaw, BE, pp. 2-3. According to the Talmud, Milken stole knowledge.





Ethics: What does a good person do in a good or bad situation? When bad people take wrong actions they are considered unethical and immoral. UCLA decided Milken is a good person taking advantage of a bad situation. The federal government thought Milken a bad person doing unethical things and put him in jail.


Behavioral/organizational ethics: How does the workplace itself exert an influence on the people who work there? Examples: (1) Layoffs, who goes and it what order? (2) Reduce costs and which supplier(s) get cut? (3) Outsourcing to foreign countries. The HR and purchasing managers are good people in a bad situation. They have an ethical discomfort with their decision. Their actual behavior is related to the attitudes, the preconceptions, the reciprocal assumptions made by the players, and the motivations embedded within individual psyches and encouraged by organizational arrangements. These managers rarely act outside the socio-cultural tradition of the firm and the laws of the city, state, and nation.


Ethical work climates: These are perceptions in the minds of employees and managers who learn that certain normative behaviors are permitted and encouraged while others are forbidden and punished.


Normative control systems: Society’s norms of behavior, bureaucratic structure, and company’s history. Example: Johnson & Johnson and how it handled tainted capsules.


On-the-job criminal acts: Price fixing (GE and Westinghouse; Archer Daniels Midland); parking stock (Milken).


Value commitments and moral reasoning skills versus the desire of managers for moral approval by others: Tailhook. Enron.


Moral crossroads: Know the moral context and don’t cross the line. See the movie “Broadcast News” when the character played by William Hurt shed a tear on the retake of the TV news story about date rape. “The [ethical] line keeps moving!” 





Business ethics defined: Normative principles are derived from the following:


Religious principles. Ten Commandments. Torah and Talmud. Old and New Testaments of the Bible. Catholic Church’s Petrine Magisterium and Christian ethics. Orthodox Churches’ Philokalia, moral theology, and hesychasm (or prayer of the heart). Confessions of the Protestant Churches, and the writings of Episcopal Bishop John Shelby Spong versus those of the Lutheran Forum. Holy Koran. And other sacred scriptures.


Socio-cultural conditions. Value shift in business ethics.


Personal attributes. Habitual commitment to pursue the good. Fear of jail.


Moral categories of social justice. Option for the poor. Pollution control versus national energy policy.


Economic performance. Profit. Sales. Demand. Jobs. Outsourcing. Islamic finance (no use of interest).





IV. Moral versus Nonmoral Standards





Moral standards concern behavior and affect human welfare. Moral standards take precedence over self-interest. Acceptance of moral standards depends on reasons that support or justify these standards. Good etiquette can camouflage moral issues. Shaw, BE, pp. 6-8.





Don’t confuse legality and morality:





An action can be illegal but morally right. Downloading music via the Internet without permission of and payment to the copyright holder. Record companies have inserted themselves as middlemen between the creators and users of music. Are these middlemen obsolete as the channel of distribution for music becomes an Internet site and a PC? Who is performing the 4 Ps of marketing (that is, product, price, place, and promotion) in this new Internet-based channel of distribution? Crow’s Nest at DePaul has closed because customers now use other means to obtain music.


B.  An action that is legal can be morally wrong. Drug firms stop selling pharmaceuticals to Canadian pharmacies who resell the drugs to Americans at the cost of drugs for Canadians, about 70 percent less than the cost to Americans. Cases: Pfizer. GlaxoSmithKline. New Medicare legislation.





V. Religion and Morality





Primary influences on values and behavior: (1) Parenting and socialization among peers. (2) Education. (3) Religion.


Secondary influences on values and behavior: (1) Laws. (2) Organizational cultures. (3) Human resource management systems.


The desire to avoid hell and go to heaven is not the most common reason that people behave morally. Although religion influences values and behavior, morality is not necessarily based on religion. Shaw, BE, pp. 12-13.





Current ethical issues in the US:


Race, minorities, women and affirmative action.


Sexual harassment.


Glass ceiling.


Comparable worth.


CEO compensation.


Downsizing.


Foreign corrupt practices.


And many more. We will look at some of these later on in the course.





Ethical relativism has some unpleasant implications. Disagreement over the price of drugs, pollution permits, how to account for cash, parking stock, affirmative action, slavery, etc. does not imply that all opinions are correct. Since business has its own moral standards, business actions should be evaluated only by those standards. Is business really a poker game? Do business executives give lip service to society’s moral standards only at 11 AM on Sundays mornings? Shaw, BE, pp. 13-16.





VI. Individual Integrity and Responsibility


In business, ethics is about behavior. Managers must create a context that supports ethical conduct: US. We cannot be good at home and bad at the office.


Reward systems. People do what’s rewarded and avoid doing what’s punished.


“Everyone’s doing it.” People follow group norms. Rationalizing unethical behavior. Pressure to go along. 


People fulfill assigned roles.


Team doctors for NFL teams. Note: Doctors are paid by the team to get the players back on the field; they are not paid by the players. Therefore, doctors give players injections to make them feel good temporarily even though they may not be healed internally. See the movie Dallas North Forty with Nick Nolte.


Expert witnesses in pollution cases. Note: Expert witnesses are paid by the lawyers and firms that hire them and not by the court itself.


People do what they are told.


Corporations exact a price for the many benefits they offer their members—jobs, status, money, friendship, personal fulfillment. Sometimes the price is individual conscience. Shaw, BE, pp. 21-23.


Shared acceptance of organizational rules by members of firms drives whistle-blowers out of their jobs. Sherron Watkins of Enron. Cynthia Cooper of WorldCom. Colleen Rowley of the FBI. Dr. Peter Rost of Wyeth.


Conformity: People don’t want to be seen different even when they are. Shaw, BE, pp.23-25.





VII. Moral Reasoning


Do corporations have responsibilities extending beyond that of making as much money as possible?





Profit motive. Corporations have only one social obligation, namely, to maximize profits within the constraint of the law and ethical custom. Shareholders have a property right in corporations making as much money as possible. If corporations act differently, their act causes social disutility. However, shareholders are only one stakeholder in a corporation.





Welfare outranks profit. Charles Handy, a philosopher of management, argues for a more holistic and ethical view of business. Corporations are social organisms, not mechanical constructs, which are formed from overlapping networks of human relationships. Every employee forms a psychological contract with his/her organization; and the nature of that contract is shaped by our feelings, needs, and wants. The nature of the employee’s contract with the organization is subtly different depending on the individual.





Handy’s “shamrock organizations.” The first leaf is the professionals and technicians who are essential to the organization. The second comprises non-essential work that needs doing but can be contracted out—today’s outsourcing. The third is part-time and temporary workers who are hired as and when they are needed in order to meet peaks of demand—today’s lack of growth in jobs.





Shamrock organizations and theft of knowledge. The second and third groups will be forced to sacrifice job security, and the third group may opt for unethical and immoral behavior. The first group should put the personal welfare of all groups ahead of profits. Instead, the convicted felons and defendants put their own financial well being ahead of the other two groups and of society as a whole. The first group may opt for unethical, immoral, and illegal behavior.





Source: Handy’s best-known books: The Age of Reason (1989), and The Empty Raincoat (1994).





Business ethics: oxymoron or good business.





Assignment: Prepare three reasons why business ethics is an oxymoron, or why business ethics is good business. 





VIII. Cases in Shaw


Made in USA, Dumped in Brazil.


A7D Affair.





---------------------------------------------------------------------------------------------------------
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