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WEEK SIX: LECTURE/DISCUSSION





Theme for the week: In judging whether corporate America is serious about reforming itself, CEO pay remains the acid test. Also shareholders worry about who will succeed a dominant CEO, such as Warren Buffett and Michael Eisner. The common good and corporate capitalism.





Warren Buffett, 2004 Letter to Shareholders of Berkshire Hathaway.





CEO pay and succession.





Council of Institutional Investors. Ann Yerger, deputy director says “It’s pretty clear [the ouster of Eisner as chairman of the board] hasn’t mollified some folks.  Former Senate Majority Leader George Mitchell’s promotion to chairman did not meet the Council’s definition of independence for the chairman and the board; because, Mitchell’s law firm Piper Rudnick has received fees from Disney within the last five years. Corporate Library. Nell Minow, the editor, welcomed this change in corporate governance at Disney. Charles Elson, a professor of corporate governance at the University of Delaware, said the chairmanship for Mitchell was unlikely to satisfy Disney shareholders. “It adds fuel to the fire.”





Martha syndrome. CEOs tend to make lousy clients for defense lawyers. CEOs don’t always follow direction very well, and sometimes they take a bad situation and make it worse. Leona Helmsley, the New York hotelier was probably not acting on her lawyer’s advice when she said “only the little people pay taxes.” Jeffrey Skilling former president of Enron forfeited his Fifth Amendment rights and agreed to testify before Congress in 2002 about Enron’s collapse. Excellent defense lawyers tell their CEO clients: “Never lie to me, never pay me late, and I run the trial.” Martha Stewart was known to micromanage. She should have taken the Fifth and remained quiet.





Source:  Tim Burt and Elizabeth Wine, “Disney board to examine post-Eisner future at two-day strategy session,” Financial Times, March 8,2004, p. 1. Joshua Chaffin, “ Celebrities on trial warned: beware of the Martha ‘syndrome’,” Financial Times, March 8, 2004,  p. 3.





Failure to admit and surrender guilt to priests in Confession, lawyers in pre-trial motions, and judges and jury during trail because our immoral, unethical, and illegal actions have been transformed into shame. We must repent our guilty actions and attitudes, and we must rid ourselves of “false guilt” or shame, particularly when it results from internalizing and making our own the negative judgments others have made about us. The capacity by which one recognizes the duty to perform acts deemed moral, ethical, and legal was defined as syneid(sis by St. Thomas Aquinas, a medieval Western Church scholar.





Lack of Catholic/Orthodox ethos in America. The U. S. is devoid of the ethos of syneid(sis. Patterns of behavior by CEOs are shaped by self-interest, competition, and consumerism. They have been elevated to virtues in Western culture. St. John Chrysostom, Archbishop of Constantinople (former capital of the Roman and Byzantine Empires, and now Istanbul, Turkey) said a believer’s responsibility is to live with a minimum of material goods and to share any excess with the poor. Choose self-giving over hedonism, Select God over Mammon.





Islam. Almsgiving or payment of the zakat is an individual and community responsibility. Muslims are duty-bound to attend to the social welfare of their community by redressing economic inequalities through payment of a poor tithe usually about 2 ½% of their accumulated wealth and assets, not just their income. The Koran (9:60) and Islamic law stipulate that alms are to be used to support the poor, orphans, and widows, to free slaves and debtors, and to assist in the spread of Islam. Rather than leave the tithe up to individuals, the governments of Pakistan, the Sudan, and Libya insist the government collect the zakat tax.





Assignment: Give the class one name of a CEO or senior executive who lives by the rules set down by St. Thomas Aquinas and St. John Chrysostom.





Source: John L. Esposito, Islam: The Straight Path, (expanded edition; New York: Oxford University Press, 1991), pp. 90-91. Gershen Kaufman, “ The Psychology of Shame: Theory and Treatment of Shame-Based Syndromes, (2nd ed.; New York: Springer Publishing Co., 1996). St. John Chrysostom on Wealth and Poverty, (New York: St. Vladimir’s Seminary Press, 1984).





II.  Communitarian ethical principle of the common good.





Blind pursuit of self-interest. This does not always result in the common good.  It often collides with the embedded practices of corporate culture that frequently run contrary to morality, ethics, and the law. While the narrow focus on self-interest and the interests of investors helps CEOs and other senior executives maximize their own returns, these lead to the diminishment of the common good. .


The common good  is not the utilitarian ideal of “the greatest good the greatest number.” Nor is it Adam Smith’s view that the individual pursuit of self-interest leads to the greatest aggregate good. The moral importance of the common good hinges on its importance for the human person properly understood. Most religious ethical systems understand the person in regards to both the individual and social dimensions.  The principle of human dignity highlights the ethical importance of our individual nature, and the common good emphasizes the moral essence of our communal life together. When focusing on the common good, it becomes clear that our humanity is fully actualized only in community. The principle of the common good is based on the assumption that the flourishing of the community also enhances the well being of the individuals in that community.





“Being Accountable,” Christian Century, 119:4 (February 13-20, 2002): 5. Stewart W. Herman, “Corporate Citizen: The Moral Life of a Stockholder,” Christian Century, 119:7 (March 27-April 3, 2002): 29-31. Thomas W. Ogletree, “Corporate Capitalism and the Common Good: A Framework for Addressing the Challenges of a Global Economy,” Journal of Religious Ethics, 30:1 (September 2002): 79-106. James E. Post, “Global Corporate Citizenship: Principles to Live and Work By,” Business Ethics Quarterly, 12:2 (April 2002): 143-153.





III.  Religious traditions and the common good.





The Common Good in the Confucian Tradition. Confucianism is basically a relational ethic that understands and makes sense out of the individual only as he or she is related to others in society. Confucianism reminds us that our roles and relationships in society help define who we are, and help determine the kinds of ethical principles that will be needed to function appropriately in a community. Unlike individualistic and adversarial conceptions of society, Confucian notions understand society as a fiduciary community bonded together by a common commitment to key virtues that encourage mutual trust and aid. In this vision of community, there is no recognition of a split between the individual self and the social network.





Judaism and The Common Good. Communal leadership in Israel always first demanded high moral character. The first and most important characteristic is moral, not professional. On the other hand, in the Book of Samuel the reader learns about Saul, the first king of Israel, who fell into disfavor before God. Unlike Moses, Saul is first identified only by his handsome appearance and physical attributes. Eventually he is recognized as a great general and clever administrator, yet he is a morally flawed character who falls into disfavor for his disobedience. Saul is replaced by the morally righteous David, who refused to raise his hand against Saul, even when he had the advantage. In Judaism, the moral qualifications of the judges, kings and prophets are always the most important considerations.





Protestants for the Common Good. Protestant theology, in its long battle with Catholic conceptions of salvation, tended to stress that “faith alone” was sufficient for salvation, while maintaining that the “works” orientation of Catholic ethics was inadequate, and even counterproductive from the perspective of salvation. Individuals contribute to the building up of either the Kingdom of God, or the Kingdom of Evil. In the Kingdom of Evil individuals are allowed to gain control and influence in social institutions and customs.  Here they naturally tend to manipulate the situation in favor of their selfish class interests so that the laws, doctrines, literature, art and manners reflected the interests of the ruling class to the detriment of the common good. On the other hand, the Kingdom of God was understood as divine in origin, progress and consummation.  It was the source and content of Christian theology. A theology from the perspective of the Kingdom of God does not concentrate its efforts on conserving and perpetuating doctrines or rites. It is more concerned with the resistance to be overcome and great ends to be achieved for the sake of the common good.





Source: James T. Bretzke, S.J., “The Common Good in a Cross Cultural Perspective: Insights from the Confucian Moral Community,” in Religion, Ethics, and the Common Good, Donahue, James and Moser, M. Theresa eds. (Mystic, CT: Twenty-third Publications, 1996).


.


IV.  Ethical behavior within a corporate culture.





Virtue ethics. If the common good operates within a corporate culture, then deeds flow from good character, and good character is formed, in part, by doing good deeds. This is the moral compass of virtue ethics that guides concrete ethical behavior. Virtue ethics starts with a religious core, enhances itself with a deep understanding of ultimate values, and stamps on business decision-making the crucial idea that doing well means doing good.





Ethical failures lead to the destruction of the common good.


1) Unethical decisions. Unless they do something illegal or fail to comply with SEC accounting requirements, no group of shareholders can force executives out who make unethical, immoral, or simply bad decisions. Occasionally, boards of directors (at Freddie Mac, Vivendi, and even at Enron) vote top management out, but these tend to be exceptions rather than the rule. Most boards have been clue-less about the bad behavior of senior management.


2) Failed character formation. Youthful character formation about hard work and work as an end in itself can be forgotten by executives as they get caught up in the move from junior to senior management. At some point, their character gets warped by the drive for more profits; lower strike price for stock options; additional homes, planes, and other perks; and flattery from below about the God-like decisions of those at the top.


(3) Lost formative and fundamental values. Executives lost whatever fundamental values they were taught by religion, culture, and society during their formative years as children, young adults, freshly-minted MBAs, and mid-career junior managers. At some point, they took short cuts, lost their religious faith, destroyed shareholder value, and, if caught doing illegal acts, went to jail.





Questions about the common good.


Milken. Did self-interest win out over the common good? If Milken had taken the common good into consideration how would his behavior had been different? Whose interests did he ignore?





Pharma. Is the current practice in the pharmaceutical industry a form of market “theft” in which the pension wealth of American seniors is being transferred to these companies?





C. Johnson. Does S. C. Johnson’s advertising campaigns for Ziploc bags in 


which customers throw away the plastic food containers after a single use invalidate the claim that the company is committed to the common good?





The common good is not . . . 


Collectivism. Although the common good tradition does oppose individualism, it does not erase the individual through a purely collective interpretation of the social world.


Socialism. A commitment to the common good does not presume adherence to any particular form of political economy. While some versions of political and economic theory may embody the principle of the common good more or less well, none can be said to be the perfect embodiment of the ideal.


Majoritarianism. The common good does not presume that the biases of the majority should always receive priority. The marginalization and oppression of minorities is never conducive to the common good.





V.  Enron and the common good.





“Everyone—boards of directors, executives, employees, auditors, lawyers, regulators, shareholders, and stakeholders—was bought by Enron one way or another . . .


 


“Enron’s reason for being was to raise the stock price and maximize the value of the manager’s stock options at any cost. When performance deteriorated, managers resorted to fiddling the figures through so-called related party transactions. Anything nasty was shovelled out of the accounts into opaque special purpose entities (SPEs) controlled by Enron but with participation by outside investors which were used to disguise the true financial position . . .





“Enron’s employees . . . received tens of millions of dollars at Enron shareholders’s expense from partnerships that invested in the SPEs. The Enron board waived its ethical code in approving the arrangements whereby the chief financial officer [Andrew Fastow] was allowed to serve in the partnerships . . . The audit and compliance committee of the board made no meaningful examination of the terms of these transactions . . . 





“Meanwhile, the impartiality of Andersen, the auditor, was compromised by a potential conflict of interest, since it provided consulting advice on the establishment of the SPEs and their accounting arrangements and reported on these arrangements in a different capacity, as auditor . . .





“The American free enterprise capitalist system has moved from one where accountability runs from management to outside shareholders towards a novel form of insider system controlled by managers who have ever-increasing ownership rights, thanks to stock options . . . American managers have been exploiting the private benefits of control, just like dominant founding families in Korean conglomerates or quoted overseas Chinese businesses . . . American bosses took advantage of their inside position to issue stock options to themselves on a lavish scale . . . Then, when markets fell and options became valueless, they were repriced downwards . . . [This diluted the ownership interests of outside shareholders . . . [Similar to large companies in Japan (or keiretsu) during the boom years of the 1980s, shareholders did not feel short-changed because of the capital gains. This was true of American shareholders in the 1990s.] . . .





“Where the systems differ is in the response to the bursting of the bubble. In Japan, outside shareholders were burnt. But at least the employees were not taken for a ride . . .  In contrast, the mild post-bubble US recession of 2001 was accompanied by a sharp increase in unemployment as well as devaluation of employees’s ownership rights because of the decline in the stock market . . .





“[Enron was a hedge fund. Its investment bankers were a hedge fund. Everything was tradable.] . . . The derivatives trading culture on Wall Street . . . is Manichean in its capacity for both good and ill . . . Nobody knows how much financial engineering is subversive and how much is directed at hedging normal risks . . . Through the use of equity swaps derivative traders create a portfolio of foreign stocks known as synthetic equities. No American money leaves the country, but regulation crumbles in the face of financial innovation . . .This provides the beneficiaries of pension funds with a “virtual” opportunity to spread their risks internationally . . .





“[Enron] bought politicians and the favorable opinion of auditors, lawyers, and bankers. But when it ran into trouble all its money and lobbying efforts proved to be of no avail. The US Treasury refused to come to its aid.





“The American way of business has been hijacked by the values of a financial community that is so preoccupied with trading and deal making that is has lost sight of the purpose of its own existence. There is indeed a crisis of legitimacy in modern capitalism.





Source: John Pender, Going off the Rails, (London and New York: John Wiley & Sons, 2003).





VI.  The Limited Liability Company.





See Shaw, BE, pp. 158-160. Liability of investors. Dividends must be declared. Profit or nonprofit. Publicly-held or privately-held corporations. Crown corporations. Incorporation based on state law in the US. Invisible hand. Corporations are legal agents.





VII.  Corporate Moral Agency, see Shaw, BE, pp. 160-165.





Free speech rights. Free-speech rights of corporations under Bellotti decision. US Supreme Court blurred the distinction between individuals and corporations. Corporations have the same rights as individuals. Legal rights. Moral rights. However, corporations are artificial “persons” created by law.


Moral responsibility. It refers to holding people morally accountable for some past action; for care, welfare, or treatment of others as derived from the specific social role that one plays; and for making moral or rational decisions on one’s own.


Vanishing individual responsibility. The corporation envelops its members, takes over the latter’s life, and renders individuals unable to make moral decisions. “We Apologize ads.”





VIII.  Corporate Responsibility, see Shaw, BE, pp. 165-171.





Segregation. United States Steel in Alabama. Social goals and Xerox.


Narrow view: profit maximization.


Broader view: corporate social responsibility.


Promissory relationship. Does society care?





Business and social responsibility.


Economic responsibilities. Profits, jobs, dividends.


Legal responsibilities. Laws and regulations.


Ethical responsibilities. Environment. Safety.


Philanthropic responsibilities. Failure to give money is not considered to be unethical because philanthropy is voluntary and discretionary.


Government regulation of business.





Seven requirements for due diligence and an effective compliance program.


1) Establish compliance standards to prevent criminal conduct.


2)Assign specific high-level individuals with responsibility to oversee compliance


3) Exercise due care to ensure that discretionary authority is not delegated to individuals with a propensity to engage in illegality.


4) Taking necessary steps to communicate compliance standards and procedures to all employees.


5) Taking reasonable steps to achieve compliance through monitoring, auditing, and other systems to detect criminal conduct.


6) Consistently enforce the organization’s written standards through appropriate disciplinary mechanisms.


7) After an offense is detected, taking all reasonable steps to respond and to prevent future similar conduct. 





IX.  Should Corporate Responsibility be Broadened? See Shaw, BE, pp. 171-175. The invisible-hand argument. The hand-of-government argument. The inept-custodian argument. The materialization-of-society argument.





X.  Institutionalizing Ethics within Corporations. See Shaw, BE, pp. 175-181.


Limits to what the law can do. Ethical codes and economic efficiency. Corporate moral codes. Corporate culture.





Cases in Shaw.





Asbestos.


Infant Formula Abroad.


Levi Strauss at Home and Abroad.


Charity to Scouts.








Prof. Douglas Lamont, 2/21/03, revised 3/9/04.
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