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WEEK NINE: LECTURE/DISCUSSION





Theme for the week: “Get me somebody hot—a sexy blonde. Get rid of the unattractive saleswoman . . . Get those women off the golf course.”





Male bunker mentality.





No legitimate reason for firing. A top executive of L’Oreal ordered the regional sales manager for Macy’s in San Jose to fire a saleswoman for not being sexy enough. The latter was one of the region’s highest-selling sales associates. The regional sales manager had been sales manager of the year. When the later refused to fire the unattractive saleswoman, the regional sales manager got reprimanded for errors and oversights. The regional sales manager said L”Oreal had violated California’s fair employment law, which bars sexual discrimination, and it was illegal for L’Oreal to retaliate against her. The California appeals court accepted her arguments. Her refusal to carry out the order of a higher executive is protected activity. “This case is a very clear statement that directing a woman be fired based on sexual attractiveness is sexual discrimination when those same standards are not being applied to men,” says Jennifer Brown, legal director of the NOW Legal Defense and Education Fund. The exceptions are for fashion models and movie stars.





When it comes to social change, the law sometimes leads, sometimes follows, and sometimes trots alongside. In 1962 Martin Luther King said: The law cannot make a man love me. But it can keep him from lynching me, and I think that’s pretty important.”





The freedom to exclude. The first amendment of the U. S. Constitution guarantees freedom of association and protects the right of private clubs to discriminate. Thus Augusta National Golf Club can be (and is) an all-male golfing society, and it can exclude Martha Burk from membership and the Masters Tournament. Augusta is not impervious to the world outside; it now has six black men out of 300 as members. The average age of the members is 78 and the average handicap is 13.2. And wealth is the common denominator. As Hootie Johnson, the controversial Augusta chairman said: Augusta is a private club, and it should be able to set its own rules similar to the Boy Scouts notwithstanding Title IX, women’s sports, and the nation’s attempt to eliminate discrimination against female athletes.





Source: Steven Greenhouse, “Refusal to Fire Unattractive Saleswoman Led to Dismissal, Suit Contends,” The New York Times, April 11, 2003, p. A. 10. Jurek Martin, “Golf’s bunker mentality,’ Financial Times, April 12-13, 2003, p. 11. Patti Waldmeir, “The freedom to exclude,” Financial Times, April 12-13, 2003, p. 11.





II.  Affirmative action as the answer to discrimination.





Human resource management. In the US, there is a shortage of skilled workers. Thus create a work environment where people feel appreciated. Productivity, which is at the heart of competitiveness, can exist only when employees are respected by management and when employees are encouraged to respect one another. Human resource issues describe the problems that occur when people work together or “how people get along.” Fairness (equity, reciprocity, and impartiality) is the watchword.





Discrimination: What is it? Unfortunately, there can be quite a gulf between where corporate policy leaves off and reality begins. People do have conscious and unconscious biases towards various groups. The attitudes toward age will most likely become increasingly important over the next decade, as the general population grows older; younger workers think older workers are “out of touch,” and the former resent reporting to the latter because older workers think younger workers lack experience. Also racial, ethnic, religious, and sexual stereotype are part of discrimination. And discrimination against those who take leaves (pregnant women or new moms, especially, new fathers). Moreover, discrimination against short, disabled, overweight, bearded, balding, etc. are always qualities that vary from the norm. See Denny case in Shaw, BE, pp. 309-310.





What is an ethical problem? Fairness is the critical commodity because in the U. S.  it is viewed as an “inalienable” right. There are costs to employer and employee. 





Valuing diversity means treating people equally while incorporating their diverse ideas. Discrimination means treating people unequally because they are or appear to be different. Valuing diversity is a positive action, while discrimination is a negative action. The key to valuing diversity is understanding that different doesn’t mean deficient and it doesn’t mean less. Different means different.





Sexual harassment: what is it? See Shaw, BE, pp. 327-331.


Quid Pro Quo. Sexual favors are required. Physical touch. Remarks. How uncomfortable will a reasonable person with a touch or remarks?


Hostile Work Environment. Remarks. Pictures.


Costs: Title VII of the Civil Rights Act of 1964 with the Equal Employment Opportunity Commission.





Source: Mary Hobgood, “Poor Women, Work, and the U. S. Catholic Bishops: Discerning Myth from Reality to Welfare Reform,” Journal of Religious Ethics, 25 (Fall 1997): 307-333. M. Cathleen Kaveny, “Discrimination and Affirmative Action,” Theological Studies, 57 (June 1996): 286-301.





The Meaning of Job Discrimination. See Shaw, BE, pp. 311-312.





Need to know three facts:


1) Is the decision a function of an employee’s or job applicant’s membership in a certain group, rather than individual merit?


2) Whether the decision is based on prejudice, false stereotypes, or the assumption that the group is in some way inferior?


3) Whether the decision in some way harms those to whom it is aimed?





Evidence of discrimination. See Shaw, BE, pp. 312-317.





How widespread?


1) Statistics indicate that women and minorities play an unequal role in the work world.


2) Endemic attitudes, practices, and policies are biased in ways that seem to account for the skewed statistics.


3) Racial minorities bear the brunt of poverty. African-Americans are twice as likely as whites to be poor. Unemployment hits racial minorities hard. African-Americans are twice as likely to be unemployed than are whites.


4) Women make less money even when they are doing the same job.


5) Attitudinal evidence: Case; Texaco’s black jelly beans case. Sex stereotyping and sexist assumptions are widespread in business. L’Oreal case.





Affirmative Action: The Legal Context. See Shaw, BE, pp. 317-322.





1954: Brown v. Board of Education. End of “separate but equal.” Segregation.


1961: Executive Order 10925. Take affirmative action.


1963: Equal Pay Act.


1964: Civil Rights Act. Applies to both public and private employers.


1972: Equal Employment Opportunity Act.


1967: Age Discrimination in Employment.


1990: Americans with Disabilities Act.





V.  The US Supreme Court’s Position.





1978: Bakke v. Regents of the University of California. Bakke won his case.


1979: United Steelworkers of America v. Weber. Weber lost his case as the Court upheld Affirmative Action.


1984: Memphis Firefighters v. Stotts. Stotts lost his case as the Court upheld seniority over Affirmative Acton.


2003: University of Michigan.





US Supreme Court continues to uphold the general principle of affirmative action.





VI  Affirmative Acton: The Moral Issues. See Shaw, BE, pp. 322-325. Is it reverse discrimination?





Arguments for Affirmative Action.


1)  Compensatory justice.


2)  Permit fairer competition.


3)  Break cycle that keeps minorities and women locked into low-paying, low-prestige jobs.





Arguments against Affirmative Action.


1) Injures white men.


2) Violates the principle of equality.


3) Unnecessary to achieve social goals.





Race is never neutral.





Source: Lawrence H. Summers and Lawrence H. Tribe, “Race is Never Neutral,” The New York Times, March 29, 2003, p. A25.


  


Justice Clarence Thomas. Most discrimination in the American workplace has traditionally be aimed at women and at minorities. “Government cannot make us equal; it can only recognize, respect, and protect us as equal before the law.”


Race has been used to decide on admission to the University of Michigan. This is labeled affirmative action. Is this compensatory justice? Does it permit fairer competition? Does it break the cycle that keeps minorities in low-paying, low-prestige jobs? Does it injure or violate the rights of white people? Does it violate the principles of equality? Should we pursue non-discrimination? Is diversity good business? Case: University of Michigan and the federal government’s friend-of-the-court brief in which race can be included as one of many items in deciding admission to universities.





Successful integration. The core principle behind affirmative action is that excluding African-Americans undermines civic harmony and runs counter to American ideas. This was evident in the case of the US Army. It transformed itself into the most fully integrated organization yet seen in the US.





Rationale for diversity in education . “In the opinion of amici, individuals educated in a diverse setting are more likely to . . . [have] the ability to facilitate creative approaches to problem-solving . . . [and] are better able to develop products and services that appeal to a variety of consumers,” excerpt from the amicus brief submitted to the U.S. Court of Appeals on behalf of more than 30 companies for the University of Michigan brief.





VII.  Comparable Worth. See Saw, BE, p. 325-327.





1) Comparable worth holds that women and men should be paid on the same scale., not just for doing the same or equivalent jobs, but for doing different jobs of equal skill, effort, and responsibility.


2) The federal courts have not explicitly accepted the doctrine of comparable worth.


3) Should the federal courts explicitly accept the doctrine of comparable worth?


In 1983, Iowa banned pay discrimination in jobs traditionally held by men and those traditionally held by women, if they had comparable worth to the state. Pay equity is the norm in Europe and in some states and cities in the US. Cultural devaluation affects wage-setting even absent hiring discrimination in municipal and corporate employment.





VIII.  Cases in Shaw.





Minority Set-Asides.


Hoop Dreams.


Consenting to Sexual Harassment.


Facial Discrimination.
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