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WEEK EIGHT: LECTURE/DISCUSSION





Theme for the week: The clash between secularism and Catholic Social Thought, and the brave new world of environmental, medical, and business ethics.





Secular absolutism.





Catholic Charities. The California Supreme Court ruled that the social-services arm of the Roman Catholic Church must include contraceptives coverage to women as part of any prescription drug  benefit it extends to employees. When Catholic Charities insisted that as an avowedly Catholic organization it fit the religious exemption provided by the law in question, the court simply said it was not a religious organization. Catholic Charities? Justice Janice Rogers Brown in dissent: “The California high court has such a crabbed and constricted view of religion that it would define the ministry of Jesus Christ as a secular activity.”





Boy Scouts. The U. S. Supreme Court turned down the Scouts’ appeal of a Connecticut decision to kick the Scouts off a list of charities on its state-worker  voluntary donation plan. In San Diego, the city revoked a leases for public campgrounds, where the Scouts have had a presence since 1918 and a formal lease since 1957. The Boy Scouts are suing. The ACLU cites how the Scouts used words “religious organization” to describe themselves as an association of believers and explain why they could not admit atheists. The ACLU contends that leasing the Scouts public lands is tantamount to the public establishment of religion. Perhaps, the real crime of the Scouts is to have won the Supreme Court case involving their First Amendment right not to admit an openly homosexual Scoutmaster. The Scouts are paying a price for exercising their First Amendment rights.





What’s going on? One group’s set of personal mores are being turned into a new public orthodoxy from which there can be no dissent. It’s called PC or politically correct. Any voluntary association that doesn’t comply will be driven from the public square. Meet the new face of intolerance.





Moral choices facing employees. Even the most loyal corporate employees may disagree with the ACLU’s positions on Catholic Charities and the Boys Scouts, and find their personal interests collide with those of their employers who want no trouble from the ACLU, a uniform commitment to United Way, and want to be politically correct. The reward, autonomy, and self-fulfillment that workers seek from their jobs aren’t always compatible with the desires of the CEO, senior executives, and the firm itself. Sometimes, this clash can take the form of a conflict of interest.





Source: Jack Feldballe, “Beyond Legal Obligation,” Sojourners, 29:1 (January-February 20000; 23. Editorial, “Secular Absolutism,” The Wall Street Journal, March 10, 2004, p. A16.





Martha in purgatory. Although Sam Waskal, the CEO of ImClone, was selling his shares of company’s stock and although he never told Martha personally he was selling his stock, she acted on a tip from her broker. This didn’t make her guilty of insider trading under existing law. Her non-crime—that is, failing to acknowledge an apparent tip from her broker to federal agents where she was not under oath and no transcript was made of the questions asked and her answers—morphed into a crime by the time the SEC, prosecutors and the courts were done working over the facts. The information itself is the vector of guilt. So when your barber or hair dresser says “buy” or “sell” because he or she might have heard it from another customer the barber and hair dresser will be prosecuted for acting on this advice, and so will you. Now the tip is tantamount to insider trading. If Martha had groveled and apologized for receiving an “improper” trading tip, she would have been let go with a stern talking-to. That’s the conventional wisdom. Probably not. As a celebrity CEO, she would not have gotten a pass for this “scandal.” That’s the PC version. It’s legal secular absolutism.





Source: Holman W. Jenkins Jr., “Mike and Martha: CEOs in Purgatory,’ The Wall Street Journal, March 10, 2004, p. A17.





Other malefactors of great wealth. Boastful Andrew Fastow. Stoic Martha Stewart. The baleful stare of Bernie Ebbers. Puffy-faced Jeff Skilling. These are the images of corporate crookedness who put their own interests before others’. Their errors in corporate finance, boosting shareholder value through re-pricing options, the lack of common interests between investors and managers, hubris, the need for independent  boards of directors to restrain the inherent selfishness of CEOs, and the belief senior executives could get away free from the political correctness that is reshaping corporate governance. All are hot air.





Need for a good theory of co-operation, of management, and of business ethics. Companies have become more ethical over time. Remember the South Sea Bubble. Privately-owned, joint stock firms are a competitive advantage for the western world. These companies provide the alchemy of innovation that must not be curtailed recklessly by governments, or intruded upon by shareholders.





Source: John Gapper, “Beware of shackling the creativity of companies,” Financial Times, March 9, 2004, p. 11.





Eisner in purgatory, too. Michael Eisner failed to provide for a successor at Disney. This is in direct contrast to Jack Welch’s whole tenure at GE that was devoted to creating a company which could thrive without him. Eisner’s failure is measured in a decade of lagging stock performance. Now Disney’s board of directors has to pay him to leave: $1 million in annual salary even though he has resigned as chairman; $6 million per year for two years as a termination bonus; a consulting fee; and all the perquisites he has as CEO. Purgatory or heaven?





Source: Holman, op cit. Laura M. Holson, “Eisner Vote Forces Disney to Catch-Up,” The New York Times, March 10, 2004, pp. C1, C7.





Social ministry.





Papal documents. From Leo XIII in the 19th century to John Paul II in the 21st century, Ecumenical Pontiffs (a.k.a. Popes) have provided us with a broad definition of the Roman Catholic Church’s teaching on avarice, the universal distribution of goods, the option for the poor, and the dangers of unbridled capitalism and consumerism. Earth as the common heritage of mankind is a theme shared by the Roman Popes and Ecumenical Patriarchs in Constantinople. Both religious leaders say it is a “moral and spiritual duty” to protect the environment.





Eastern Orthodox initiatives. Patriarch Bartholomew is known as the Green Patriarch for his promotion of cross-border co-operation on environmental issues with Catholic, Orthodox, and Protestant leaders, especially in the Baltic Sea, along the Danube River, and in the Adriatic Sea. He seeks to link faith and ecology. Bartholomew has declared that harming the environment is a sin. In this, the Ecumenical Patriarch is joined by the Evangelical Environmental Network or Bible Belt Christians, the U. S. Roman Catholic Conference of Bishops, Religious Witness for the Earth, and the National Religious Partnership for the Environment, Christians and Jews.





Source: Kerin Hope, “Patriarch Bartholomew,” Financial Times, June 2, 2003, p. 26. Brian Murphy, “Orthodox Patriarch Opens Latest Ecological Campaign with Other Faiths Taking Notice,” Associated Press, May 28, 2003.





Catholic Social Thought. All religious leaders are reassessing the concepts of “worldliness”—or balancing the tangible needs of the physical environment with spiritual teachings on the care for the social realm (Solicitud), the progress of humans (Popularum Progresso), and the focus on the working class within industrial capitalism (Rerum Novarum). These and other papal documents form the basis of Catholic Social Thought as taught today in Catholic universities. Bartholomew’s offices in Washington and Brussels also keep watch on human rights and personal freedom. Both Pope and Patriarch join a long line of teachers whose beginnings start with Patristic Social Teaching of both the Latin and Greek saints from about 300 AD (CE), the missionary work of Sts. Cyril and Methodius to the Slavs before 1053 and St. Nicholas to the Native Alaskans in the latter part of the 18th century, and through the modern period in East and South Asia, and sub-Saharan Africa.





Hinduism. Respect for the environment. Gandhi taught small, self-sufficient, co-operative communities are the best for mankind. Achieve true self (Atnan)—that is, the self that is not affected by what we say or do. Understand our karma (or lower self) because the present is shaped by our past, and our future is shaped by our present. Through reincarnation we reconstitute ourselves as environmentalists or disciples of Gandhi or both. Buddhism. With Dharma Hindus and Buddhists have a moral obligation to perform social duties, and avoid harm to people and the environment. Engaged Buddhism believes violence against populations (war, terrorist attacks, jihad) is one of the poisons from the western and Muslim worlds. Another is economic development that spawns capitalism, consumerism, and socialism. In India today, Hinduvat or Hindu nationalism is affecting the ability of Hinduism to work with Moslems, Christians, and others on common social and human problems.





Source: Class notes from the Honors Course in Religious Studies that was taught by Prof. Thomas O’Brien in Fall 2003 at DePaul University.  





“Everyone’s Doing It.”





Should employees go along to get along? Should employees fit in without a thought to moral choices and consequences? This is an example of Corporate Secular Absolutism.





Group norms. People follow group norms. Used to encourage, rationalize, and justify unethical behavior versus doing what’s morally right. Rationalize unethical behavior versus state the rules clearly and enforce them. Pressure to go along versus being a “goody goody” and ostracism from the group.





Practical advice for managers. Be aware of group norms that may be consistent or inconsistent with the formal, written rules. Be in touch with this reality. Identify the informal group leader and attempt to influence that individual.


Change the reward system to change group norms.





IV.  Restructuring after the Enron visionaries left the scene:





Management mistakes. Visionaries: myopic managers, overweening chief executive officers, fickle mutual funds. Enron had 2,400 active companies. The financing, which was both on and off the balance sheet, found its way through all of these corporations. Management mistakes:





Enron strayed from its core competency. When Michael Jordan went from basketball to baseball, his tremendous skills in one game did not automatically transfer to the other game. Enron was a regulated utility. They wandered quite far from their core competence.





Enron believed its own propaganda that it was on the leading edge of a “mega-trend,” the new economy and the dotcom revolution.





Enron’s board of directors began to disconnect pay from performance. Whether the shareholders benefited or not, the top executives were viewed as demi-gods and irreplaceable. Their compensation packages were beyond insane.





Enron geared its business to the quarterly expectations about revenues, earnings, and balance sheet positioning, or short-terminism. Some quarters you are up and some quarters you are down. Just because everybody does it doesn’t mean its smart, or good business..





Tipping point.





Executive greed that stems from secular absolutism. See weeks one through seven.





Health insurance. GE employees strike over the cost of health insurance. If this firm, which reported profits of $15.1 billion has had to trim benefits, then what about everyone else, including the 100 person family-owned manufacturing company, whose profits aren’t so strong? Is GE a bellwether? Will firms similar to GE oblige employees to pick up a bigger part of the bill? Will healthcare become the predominant factor to collective bargaining negotiations? Will retirement benefits be next to be reduced by firms?





In Popularum Progresso (Progress of Humans) and in Solicitud (Care for the Social Realm), Catholic Social Thought calls for medical care of all bonum honestum (life has neither meaning or worth if it lacks certain capacities or attributes necessary for maintaining self-consciousness and the ability to relate to others).





Orthodoxy underscores the sacredness of life (life has meaning by the mere fact of biological existence and should be preserved at all cost, whatever the condition of the patient). The quality of life is secondary to the Eastern Church. Also the Eastern Church views pain and suffering as evil consequences of the Fall, unintended by God but allowed as a kind of spiritual pedagogy; the Eastern Church does not view pain suffering as the condition for our liberation from the consequences of sin and death. Orthodoxy calls for redemptive suffering.





Source: 1 Pet 4:1, “whoever has suffered in the flesh has ceased from sin . . . “. Philokalia, vol. 1, 114, no. 57; and Mark the Hermit in Philokalia, vol. 1, 136, no. 139. See the burden-benefit ratio in Fr. Stanley Harakas, Living the Faith: The Praxis of Eastern Orthodox Ethos, (Minneapolis: Light & Life Publishing, 1992), p. 129.





Both Roman Catholic and Orthodox ethicists accept as morally “licit” a decision to remover lie-support systems in terminal cases. The decision is based on “futility” and the “burden-benefit” ratio. This is not considered “euthanasia.” Both churches reject medical secular absolutism.





Are employees more important than stakeholders? That is, should employees continue to get options, free health care benefits, matching retirement benefits as transfer payments from what shareholders should receive as income from profits, or dividends?





Pensions. US GAAP permit companies to smooth out the impact of under funding their pension plans over a number of years. They are just beginning to acknowledge the drop in value of pension plan assets and readjust assumptions about future returns. Even when adjustments are made pension liabilities do not directly affect profits. Defined-benefit plans are protected by law; however, new employees will be offered less generous pension plans, or variable plans that are based on the performance of the stock market.





Tipping point. The tipping point refers to many persons, firms, and government coming together to correct a problem or decide on a course of action. Examples: Eradication of polio in the 1950’s. Civil Rights legislation in the 1960’s. American cars are dinosaurs in the 1970’s. AIDS funding in the late 1980’s. Stock market boom in the late 1990’s.





V. Obligations to the firm. See Shaw, BE ,pp. 276-280. Loyalty to the company. Conflicts of interest. Financial investments. SPEs and Enron.





VI.  Abuse of official position.





Fairness. Financial transactions should be fair. Fairness can be defined either substantively (when the price of a security reflects the actual value) or procedurally (when buyers can determine the actual value of a security).


Fraud. Fraud, manipulation, and unfair trading practices lead to a loss of investor confidence in the integrity of financial markets.


Fair conditions. Conditions may be unfair because of inequalities in information, bargaining power, resources, processing ability, and special vulnerabilities.


Financial contracting can be expressed or implied.


Insider trading. See Shaw, BE, pp. 281-283.


Proprietary data. See Shaw, BE, pp. 283-285.





V. Bribes and Kickbacks.





The Foreign Corrupt Practices Act targets individuals (citizens and corporations, domestic or foreign) that accept impermissible payments, and penalizes knowledge of corruption.





Here are the red flags: payments are being requested in cash. The agent is both an independent business person and a government official. The payment is unusually large compared to payments made elsewhere for similar services. False documentation or invoicing has been requested with regard to the payment. The business is being conducted in a country notorious for corruption. 





Antibribery provisions are as follows:


Influence any act or decision of the foreign official in his/her official capacity.


Induce such foreign official to do or omit to do any act in violation of the lawful duty of the official.


induce such a foreign official to use his/her influence with a foreign government to affect any act or decision of such government.


Secure any improper advantage.





Congressional intent was to exclude the foreign subsidiaries of US companies. However, the SEC and several federal courts differ on this provision. Also Congressional intent was to exclude foreign companies acting entirely outside the territorial jurisdiction of the US.





In the Netherlands, it is not illegal to bribe a foreign official, but the bribe is treated as a business expense. In the US, bribes are not treated as a business expense. The new OECD (Organization for Economic and Community Development) code requires its members (the industrial countries of the world) to criminalize bribery of foreign officials. 





Permissible payments. Facilitating payments. Travel and lodging.





The case against overseas bribery, Shaw, BE, pp. 287-288.


Gifts and entertainment, See Shaw, BE, pp. 288-290. What is the value of the gift? What is the purpose of the gift? What are the circumstances under which the gift was given or received? What are the position and sensitivity of influence of the person receiving the gift? What is the accepted business practice in the industry? What is the company policy? What is the law?





Source: Thomas Cat(n and Joshua Chaffin, “Bribery has long been used to land international contracts. New laws will make that tougher.” Financial Times, May 8, 2003, 11. “Big oil’s dirty secrets,” The Economist, May 10, 2003, 53-54.





Obligations to third parties. See Shaw, pp. BE, 290-295. Whistleblowing.





The Question of Self-Interest. See Shaw, BE, pp. 295-299.





Cases in Shaw.





Changing jobs and changing loyalties.


Two who made waves for the Navy.


The housing allowance.


Ethically dubious conduct.
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